Copyright for Educators Cycle 2 2010

Violet Group Case Study 1 – Delia Browne ( Facilitator) comments

Extracts from Charles Darwin's personal diaries and notebooks; 1. Literary work - Journal 2. If the personal diaries and notebooks were published in Darwin’s lifetime (pre 2005), copyright provisions allow for copyright to be protected for 50 years after his death (1882). The diaries and notebooks would therefore no longer be protected by copyright. However as copyright can be inherited in the estate of a deceased person, it would be necessary to determine if the notebooks were passed on to his beneficiaries who published them at a later stage and would own the copyright for 70 years from the date of first publishing.

DB - You are correct If the works were published, the copyright would have expired 50 years after his death. Darwin died in 1882. (From 1 January, copyright term  for literary works is  lifetime of the author plus 70 years but Darwin’s works were out of copyright  before the term of copyright was extended in Australia. Prior to 1 January 2005, literary works were protected for lifetime of author plus 50 years.

If the works are unpublished, then copyright will subsist for 70 years from the end of the calendar year the work was first published. Most likely the notes/diaries are published.

• Images of Darwin that she downloaded from the internet; 1. Artistic works – Photography/paintings/cartoons etc 2. The author of each of the images that she downloads, is the owner of the copyright.

DB correct- Are the images still in copyright though?

Although a photograph is an artistic work, copyright terms for photographs differed from the rest of artistic works til 1 January 2005 when the Copyright Act was amended.

1.
From 1 January 2005, copyright term for photographs and artistic works of the author plus 70 years

2.
Pre January 2005, photographs were protected for 50 years from end of year the photograph was taken.

3.
Pre 1 January2005, unpublished photographs were protected for 50 years from end of year work first published (whenever that may be)

4.
Pre 1 January 2005, artistic works( other than photographs) were protected for lifetime plus 50 years.

See link http://www.smartcopying.edu.au/scw/go/pid/662
Who owned the copyright in the photographs? The general rule is  copyright of artistic works is owned by the author.( section 35 of the Copyright Act) But this again was different for photograph prior to 1 January 2005.

•
For photographs taken before 1 May 1969, the person who paid for them to be taken owns the copyright, unless the photographer and client agreed otherwise

•
For photographs taken on or after 1 May 1969 and before 30 July 1998, the first owner of copyright in a commissioned photograph is the commissioning client, unless the photographer and client agreed otherwise.

•
 For photographs taken on or after 30 July 1998, the general rule on ownership depends on the purpose for which the photographs were taken:

•
If the photographs were taken for “private or domestic purposes” (such as family portraits, or wedding photographs), the first owner of copyright in them is the client, unless the photographer and client agree

otherwise; however• if they were taken for any other purpose (e.g. commercial shots), the photographer will be the first owner of copyright, unless the photographer and client agree otherwise.

Most likely the photographs are out of copyright.

• Extracts from Darwin's book "the Origin of the Species"; 1. Literary work – text book 2. Provided this is not an “adaptation” of Darwin’s book this would be out of copyright.

DB  You are correct that Darwin’s  book a literary work and it is  out of copyright . You need to explain why?  Copyright term for literary works are Lifetime of author plus 70 years. Darwin died in 1882.Note Australian law changed on 1 January 2005, prior to that  literary works were protected for lifetime of author plus 50 years.

• Genetic Code Chart from http://www.indiana.edu/~ensiweb/lessons/psa.gc.pdf;

1. Artistic work : Charts

2. The publishing company would hold the copyright protection for the chart itself however the information on the chart would be open to the public domain.

DB- I see that link does not work. If you google  Genetic Code Chart Indiana University , it will take to a pdf of the chart. It is a table and would be protected as  a literary work. 

Arguable that it may lack sufficient originality to  qualify as an artistic work protected by copyright.  This is very difficult concept. If this is the only way to express the genetic code then it may not be protected by copyright. I think it may not be protected by copyright.
• A clip from the BBC TV science documentary series “Life" with David Attenborough she taped from television; 1. Film - Television broadcast 2. The person who made the broadcast.

You are correct that clips from the TV series are protected as broadcast. The broadcast  is owned by the Australian Television  broadcaster who broadcast the program. 

The TV series Life is also protected as a cinematographic work and in general the copyright will be owned by the production company that made it subject to any other contracts. This could be the BBC.

Note television programs/films incorporate underlying works such  a screenplay( protected as a dramatic work, music ( composition – sheet music protected as a musical work), sound recording of musical scores protected as  a sound recording.

• Clips from the film " Creation”;

1. Film - cinematographic films

2. The producer of the film would own the copyright

DB You are correct. Note  films also  incorporate  the following underlying works- a screenplay( protected as a dramatic work, music ( composition – sheet music protected as a musical work), and sound recordings ( recordings of  musical works).

• Her own original drawings and photographs of animals, trees and fauna she created while on holiday; 1. Artistic work – Drawings/photographs 2. The school where the teacher was employed would own the copyright. Although on holidays, the teacher is still employed and undertaking activities to contribute to her paid employment. She is not eligible for the “academic exception” as she is not in a tertiary institute.

DB Correct. Note it may be arguable that it could be shown that she created these solely for her classes that the employer may own copyright as it could be arguably created during the course of her employment. This sometimes can be a trickly issue. I think it is more likely she owns the copyright in her drawings and photographs if these were done as a hobby initially and not as class preparation.

• A one page fact sheet about Evolution she designed and compiled which includes short extracts and images from http://www.guardian.co.uk/science/interactive/2009/feb/12/charles-darwin;

1. Literary work – Text books and Artistic works – photographs, images 2. The school the teacher works for owns the copyright to the overall fact sheet she has designed. The journalist (a journalist has copyright for his or her works for purposes other than the publication in their employers publication) and the photographer would still own copyright to their contributions to the fact sheet.

DB The fact sheet will be protected as  a literary work as a compilation.  See Copyright Sheet Information Sheet G066 Databases, compilations, table and forms available to view at www.copyright.org.au  This was created during the course of her employment so it is likely that her employer will own the copyright in the compilation. See section 35 (6) of the Copyright Act.

• Her own original quizzes, research, teaching notes and text about Darwin, prepared as part of her teaching job.

1. Literary works – text books

2. The teacher’s employing body would have the copyright ownership of the teacher resources prepared by the teacher in the course of her work.

DB This is correct.

