Answers for case study 2 Lime group

Photographic images from the New York Times online newspaper;  Xuan is able to use the Fair dealing exception for the purpose of research and study to reproduce and communicate the whole of the photographic images (artistic works) for the purpose of completing her seminar paper. According to the Smartcopying website (http://www.smartcopying.edu.au/scw/go/pid/674), under the Fair Dealing exceptions, in the course of research or study, students can use an existing artistic work. On the NYT website is the following statement about use of material from the site.  "However, you may download material from The New York Times on the Web (one machine readable copy and one print copy per page) for your personal, non commercial use only"  http://www.nytimes.com/ref/membercenter/help/copyright.htmlThe only other issue is that some images on the site may be owned by individuals rather than the NYT and she must rely on the fair dealing exception not the statement on the website when copying these images.

With regard to copying an artistic work., the reasonable portion test does not really translate as in most instance you will be copying a whole work.

A person can copy more than a reasonable portion, including a whole work for research or study, by reference to the following factors  set  in the section 40(2) of the Act):

the purpose and character of the dealing;

the nature of the work or adaptation;

the possibility of obtaining the work or adaptation within a reasonable time at an ordinary commercial price;

the effect of the dealing on the potential market for, or value of, the work or adaptation; and

in a case where only part of the work or adaptation is reproduced, the amount and substantiality of the part copied taken in relation to the whole work or adaptation.

Section 40(7) clarifies that a person cannot automatically reproduce more than one ‘reasonable portion’ from the same work under section 40. If they want to copy another reasonable portion, they will have to assess whether that copying would be fair by reference to the above factors.

Remember it is important to credit /attribute the authorsand copyright owners of the works used in Xuan’s assignment.

A short article from The Economist; Xuan is able to use the Fair dealing exception for the purpose of research and study to reproduce and communicate the entire article from The Economist This is outlined on the smartcopying website www.smartcopying.edu.au/scw/go/pid/1016/cache/offonce/ctnscroll_guidelinesContainer/1_2
Good answer- best to refer to the requirements of fair dealing

Reasonable portion test and the factors to take into consideration if you are copying more than 10 % of a work or more than one chapter or more than two articles from one journal

Some extracts from UK Government's Stern Review on the Economics of Climate Change which is over 500 pages long;   Using the fair dealing exception for the purpose of research and study Xuan can in the case of this literary work copy, 10% of the pages of the work or if the work is divided into chapters, up to one chapter. See link above.

Good answer- best to refer to the requirements of fair dealing

Reasonable portion test and the factors to take into consideration if you are copying more than 10 % of a work or more than one chapter or more than two articles from one journal
A chapter from the book The Weather Makers: the History and Future Impact of Climate Change by Tim Flannery.  Again using the fair dealing exception for the purpose of research and study Xuan can in the case of this literary work, copy up to one chapter if the work is divided into chapters, See link above.  

Correct
 She also intends to play a short extract from a documentary film on Climate Change Sceptics as part of her seminar presentation to the class.  According to the smartcopying website   http://www.smartcopying.edu.au/scw/go/pid/1016/cache/offonce/ctnscroll_guidelinesContainer/1_2   “...the Copyright Act is silent on how much a student can copy for their use to be ‘fair’.  This means that no guidance is provided on how much of: - A sound recording, film/moving image or broadcast can be used by a student under fair dealing for the purpose of research or study” But then goes on to say  “As a general rule, students should only copy what is necessary for the fair dealing purpose to ensure that their use is ‘fair’. In most cases, this will only be an extract of the work and not the whole work.” As this is a required part of here assessment and is a short extract from the film I would say it would be within the guidelines of fair use, The only other information missing is where she obtained the film from, this is not clear and may affect the use in the classroom had she hired it from a commercial library where the contract of use specifically forbids any use that is not ‘personal” or which specifically excludes use in an educational setting. 
Unlikely that the terms on DVD override fair dealing and this would constitute a personal use and in this case she intends playing a short extract to the class which is covered by section 28 and is not considered a public performance.

F air dealing for research or study would be relied on if she was copying a short extract in order to play it to the class.

See http://www.smartcopying.edu.au/scw/go/pid/544

These are the exceptions provided in the Copyright Act that may be relevant to educational use The Copyright Act provides five different forms of exception for educational institutions or students to rely on to freely copy material. They are Fair dealing and other statutory exceptions –“Teachers and students can copy and communicate limited amounts of works under “fair dealing””. Flexible dealing – “This exception allows teachers to use copyright material in narrow circumstances for the purposes of educational instruction. Teachers are not allowed to use this exception if another exception or Statutory Licence applies” Educational exceptions allow the use of some copyright material in classrooms and no charges are made for the use of this material, details are at http://www.smartcopying.edu.au/scw/go/cache/offonce/pid/668/ctnscroll_guidelinesContainer/1_1   Other exceptions apply to the use of artistic works and computer programs details are at http://www.smartcopying.edu.au/scw/go/cache/offonce/pid/668/ctnscroll_guidelinesContainer/1_2   Statutory Licence schemes such as The Statutory Text and Artistic Licence which permits educational institutions but not students to make multiple copies of literary, dramatic, musical and artistic works for educational purposes and The Statutory Broadcast Licence which permits educational institutions to copy and communicate radio and television programs.  

This is a bit confusing

Best to list the relevant exceptions

Section 40 Fair dealing for research and study

Section 41Fair dealing for criticism and review

Section 42 Fair dealing for reporting the news

See equivalent fair dealing exceptions for audio visual material

Section 103 A Fair dealing for criticism and review

Section 103 B Fair dealing for reporting the news

Section 103 C Fair dealing for research and study.

Section 41A Fair dealing for parody and satire

Section 28 performance and communication of copyright material to a class

Section 200 (1) – Copying by hand and copying for the purpose of examinations

Section 200 AB Flexible Dealing- this will be used by educational institutions where another exception or statutory licence does not apply. as you noted in your answer)

Section 200AAA- proxy caching

Section 65  allows the the making of a 

painting, drawing, engraving or photograph of the work or by the 

inclusion of the work in a cinematograph film or in a television 

broadcast of a sculpture or artistic work permanently affixed in a public place
Section 66 allows the making of a painting, drawing, engraving or 

photograph of the building or model or by the inclusion of the 

building or model in a cinematograph film or in a television 

broadcast. 
Section 67  the copyright in an artistic work is not infringed by the inclusion of the work in a cinematograph film or in a television broadcast if its inclusion in 

the film or broadcast is only incidental to the principal matters represented in the film or broadcast. 
