Copyright For Educators Cycle 2

Lime Group Case Study1- Delia Browne( Facilitator) comments.

Answer 1. Charles Darwin’s personal diaries and notebooks are ‘Literary’ works that were published more than seventy years ago and are now out of copyright.

DB- you have not answered this question correctly. You need to tell me the duration of protection of literary works.  The duration of protection for literary works is not connected to publication unless the work unpublished.

If the works were published, the copyright would have expired 50 years after his death. Darwin died in 1882. (From 1 January, copyright term  for literary works is  lifetime of the author plus 70 years but Darwin’s works were out of copyright  before the term of copyright was extended in Australia. Prior to 1 January 2005, literary works were protected for lifetime of author plus 50 years.
Note there is a different rule if the work is unpublished, if this was the case,  then copyright will subsist for 70 years from the end of the calendar year the work was first published. Most likely the notes/diaries are published.


Answer 2. Images of Charles Darwin are ‘Artistic’ works and are out of copyright as they were taken more than fifty years ago.

DB-  You are correct that the images are out of copyright but you have not told me why?

DB- the issue here is whether the images/photographs of Darwin are still in copyright?   Although a photograph is an artistic work, copyright terms for photographs differed from the rest of artistic works til 1 January 2005 when the Copyright Act was amended.
1. From 1 January 2005, copyright term for photographs and artistic works of the author plus 70 years

2. Pre January 2005, photographs were protected for 50 years from end of year the photograph was taken.

3. Pre 1 January2005, unpublished photographs were protected for 50 years from end of year work first published (whenever that may be)

4. Pre 1 January 2005, artistic works( other than photographs) were protected for lifetime plus 50 years.

See link http://www.smartcopying.edu.au/scw/go/pid/662
Who owned the copyright in the photographs? The general rule is  copyright of artistic works is owned by the author.( section 35 of the Copyright Act)

But this again was different for photograph prior to 1 January 2005.

· For photographs taken before 1 May 1969, the person who paid for them to be taken owns the copyright, unless the photographer and client agreed otherwise

· For photographs taken on or after 1 May 1969 and before 30 July 1998, the first owner of copyright in a commissioned photograph is the commissioning client, unless the photographer and client agreed otherwise.

·  For photographs taken on or after 30 July 1998, the general rule on ownership depends on the purpose for which the photographs were taken:

· If the photographs were taken for “private or domestic purposes” (such as family portraits, or wedding photographs), the first owner of copyright in them is the client, unless the photographer and client agree

otherwise; however• if they were taken for any other purpose (e.g. commercial shots), the photographer will be the first owner of copyright, unless the photographer and client agree otherwise.

Answer 3. Extracts from Darwin’s book is a ‘Literary’ work and was published more than seventy years ago and are now out of copyright.

DB  You are correct that Darwin’s  book is  out of copyright. As above you need to state when copyright expired .Lifetime of author plus 70 years. Darwin died in 1882.
Note Australian law changed on 1 January 2005, prior to that  literary works were protected for lifetime of author plus 50 years.

Answer 4.The genetic code chart is an ‘Artistic’ work created by Indiana University which states on its website that “Indiana University would like users to make productive use of materials found on this Web page, particularly if the uses are for non-profit educational purposes.” On the lesson page that this PDF is linked to the following copyright statement appears “1999 ENSI (Evolution & the Nature of Science Institutes) www.indiana.edu/~ensiwebThis material may be copied only for non-commercial classroom teaching purposes, and only if this source is clearly cited.” based on this Zanele is free to use the PDF sheet as long as she cites the source in her class material.
DB- I see that link does not work. If you google  Genetic Code Chart Indiana University , it will take to a pdf of the chart. It is a table and would be protected as  a literary work. 
Arguable that it may lack sufficient originality to  qualify as an artistic work protected by copyright.  This is very difficult concept. If this is the only way to express the genetic code then it may not be protected by copyright.

Answer 5. A clip from the BBC TV science documentary series “Life" with David Attenborough taped from television is a broadcast and is classified as other subject matter. 

Teachers are able to tape off air broadcasts for educational use under the statutory broadcast licence. Under this agreement any item copied must be labelled with a Part VA notice indicating title, broadcast details and date made. The copyright would still be owned by the BBC TV.  

DB- Please note I did not ask you whether she was permitted to copy the television program or statutory licenses or exceptions. These will be dealt with in case study 2 and 3.

You are correct that clips from the TV series are protected as broadcast. The broadcast  would be owned by the Australian Television  broadcaster who broadcast the program not the BBC. General rule the broadcaster owns the copyright in The rights of the broadcaster are set out in section 87 – are to make a film of the broadcast or to copy such a film; to make a sound recording of the broadcast or copy of such sound recording; and to re broadcast it or communicate it to public( stream or make available online.
The TV series Life is also protected as a cinematographic work and in general the copyright will be owned by the production company that made it subject to any other contracts. This could be the BBC.

Note television programs/films   incorporate underlying works such  as a screenplay( protected as a dramatic work, music ( composition – sheet music protected as a musical work), sound recording of musical scores protected as  a sound recording.

Answer 6. Clips from the film " Creation” are classified as subject matter under films. The music for the film is a musical score under works. 

If we assume she (or the school) has purchased the movie as a DVD then she is not permitted to make a copy according to the relevant smartcopying advice “In most cases, teachers are not permitted to make a digital copy of a entire DVD. This is because most commercial DVDs (eg, 'The Castle') are protected by access control technological protection measures (ATPMs).”http://www.smartcopying.edu.au/scw/go/pid/1035. But under fair dealing provision she may be permitted to copy a short extract for use in class. However if the film was copied from a Television broadcast then the answer is the same as question five above. The movie is also available as download so if the school has purchased a copy digitally and has it available via a network such “clickview’ the selection of specific clips to view in class is very easy and legal. smartcopyong says “Teachers are allowed to play music, films and games to students in the following ways: ....playing a film or music from a learning management system eg, playing an educational resource that has been legally stored on Clickview “
http://www.smartcopying.edu.au/scw/go/pid/526
DB- Please note I did not ask you whether she was permitted to copy the film( DVD). Good that you identified that the film would contain underlying works such as  music. Films incorporate  the following underlying works- a screenplay( protected as a dramatic work, music ( composition – sheet music protected as a musical work), sound recording of musical scores protected as  a sound recording.
You are correct that the clips from Creation are protected as  “cinematographic films” – see section 90 of the Copyright Act.  

You didn’t tell me who the copyright owner is of the Film. In general the copyright owner of a film is the producer or production company that made the film (see 98(2) of the Copyright Act). Could be the BBC.
You did not tell me whether the Film is still in copyright which it is. Copyright in cinematographic film is 70 years from end of year film first published (shown to the public- cinema or DVD) 

Note before 1 May 1969 Film protected as dramatic works. Films made on or from 1 May 1969  - 70 years from end of year film first published.



Answer 7.  Her own original drawings and photographs of animals, trees and fauna she created while on holiday are artistic works and Zanele is free to use her own original drawing as she owns the copyright.

Correct. Note it may be arguable that it could be shown that she created these solely for her classes that the employer may own copyright  as it could be arguably created during the course of her employment. This sometimes can be a trickly issue. I think it is more likely she owns the copyright in her drawings and photographs.
Answer 8. The fact sheet is made up of literary and artistic works. The images on the site are out of copyright see answer to question 2 above. Zanele would be able to use it in the classroom as it would be non-commercial use. She (or her employer) would not be able to distribute it as it is then a breach of the copyright agreement. The Guardian website states that “You may download and print extracts from the material and make copies of these for your own personal and non-commercial use only.” The images are out of copyright the text belongs to the Guardian.

DB- I did not ask you if she could reproduce or use the works The fact sheet will be protected as  a literary work as a compilation.  See Copyright Sheet Information Sheet G066 Databases, compilations, table and forms available to view at www.copyright.org.au  This was created during the course of her employment so it is likely that her employer will own the copyright in the compilation. See section 35 (6) of the Copyright Act.
Answer 9.  Her own original quizzes, research, teaching notes and text about Darwin, prepared as part of her teaching job are literary works and Zanele’s employer owns the copyright.  According to smartcopying “copyright in worksmade by an employee in the course of employment under a contract of service is usually owned by the employer” http://www.smartcopying
DB- This is correct

