Copyright for Educators Cycle 2  2010

Gold Group Case Study 1- Delia Browne (Facilitators Comments)

Zanele Dube is a science teacher at a high school and is considering using the following material in her science classes:

· Extracts from Charles Darwin's personal diaries and notebooks;

1. The extracts from CD’s personal diaries and notebooks are protected as  literary works.

2. Literary works are protected by copyright. Initially the copyright was owned by Charles Darwin and subsequently by his heirs, because he actually wrote the material, though publishers may have retained the rights - we would need to know the publishing history. Current ownership depends on when the material was published. If it was published in his lifetime, it is now out of copyright and in the public domain. However, the material could have remained unpublished until a date that brings it within the scope of current copyright. Also, if the material has been republished into a modern edition, that edition is protected by copyright. We need to know when the extracts were published and by whom.

DB – if the works were published, the copyright would have expired 50 years after his death. (From 1 January, copyright term  for literary works is  lifetime of the author plus 70 years but Darwin’s works were out of copyright  before the term of copyright was extended in Australia. Prior to 1 January 2005, literary works were protected for lifetime of author plus 50 years.

If the teacher had somehow managed to lay her hand on unpublished diaries and notebooks, then copyright will subsist for 70 years from the end of the calendar year the work was first published.

· Images of Darwin that she downloaded from the internet;

1. Artistic works.

2. Artistic works are protected by copyright. Although paintings and other likenesses taken during Darwin’s lifetime will be owned by someone (family, museum…) the copyright in them would have expired (or never existed if not claimed), and copies of these originals on the Internet will most probably be a photograph or possibly a drawing taken from an original, so copyright ownership will be by whoever took the photo or made the drawing, unless they have assigned the rights. It would be helpful if information is attached that identifies when they were made and stating their ownership. Zanele would need to have the contact for the site owner or the image uploader to find out about ownership if the information is not provided.

DB- the issue here is whether the photographs of Darwin are still in copyright?  I used the term image to describe photographs. If you thought there may be drawings or painting, you should still tell me the duration of copyright.

Drawings and paintings protected as artistic works for lifetime of author plus 70 years from 1 Jan 2005. Prior to that, artistic works (apart from photographs) were protected lifetime plus 50 years. If the works were still in copyright on 1 January 2005, then the term of protection would be extended a futher 20 years.

Copyright term of photographs set out below. 
From 1 January 2005, copyright term for photographs and artistic works of the author plus 70 years

1. Pre January 2005, photographs were protected for 50 years from end of year the photograph was taken.

2. Pre 1 January2005, unpublished photographs were protected for 50 years from end of year work first published (whenever that may be)

3. Pre 1 January 2005, artistic works( other than photographs) were protected for lifetime plus 50 years.

See link http://www.smartcopying.edu.au/scw/go/pid/662
General rule, copyright of artistic works is owned by the author. This rule differs for photographs
· For photographs taken before 1 May 1969, the person who paid for them to be taken owns the copyright, unless the photographer and client agreed otherwise

· For photographs taken on or after 1 May 1969 and before 30 July 1998, the first owner of copyright in a commissioned photograph is the commissioning client, unless the photographer and client agreed otherwise.

·  For photographs taken on or after 30 July 1998, the general rule on ownership depends on the purpose for which the photographs were taken:

· If the photographs were taken for “private or domestic purposes” (such as family portraits, or wedding photographs), the first owner of copyright in them is the client, unless the photographer and client agree otherwise; however• if they were taken for any other purpose (e.g. commercial shots), the photographer will be the first owner of copyright, unless the photographer and client agree otherwise.

It is most likely the photographs of Darwin are out of copyright.

· Extracts from Darwin's book "the Origin of the Species";

1. Literary work.

2. Original ownership of “Origin of the Species” was probably by the publisher, John Murray (not Charles Darwin) in 1859 and has now passed into the public domain. Current ownership depends on which edition Zanele has used. We need to know the exact edition from which the extract comes because there have been many editions and the extract may be altered from the original. If the extract comes from the 1859 version, it is in the public domain, but if it is an edition published within the last 25 years, it would be owned by the publisher.

DB- book unlikely to  still be in copyright?  Literary work – lifetime of author plus 70 years.

Note Australian law changed on 1 January 2005, prior to that literary works were protected for lifetime of author plus 50 years.

See link: http://www.smartcopying.edu.au/scw/go/pid/662
· Genetic Code Chart from http://www.indiana.edu/~ensiweb/lessons/psa.gc.pdf;
1. Literary work, if we focus on the content; alternatively, it may be considered an artistic work, such as a chart or table.

2. This is commonly known information. There is no attribution on the page, although Indiana University claims copyright on everything on the website. This probably is not sufficiently original to be copyright protected.

DB – likely to be protected as a literary work. Arguable that is not protected by copyright as it lacks’ originality” if this is the only way one can express the genetic code chart. You were not expected to pick up on the issue of “originality” as it is very difficult and lawyers argue a lot about this concept. There was a recent case, where the Court said Telstra white pages were not protected by copyright as they lacked ‘originality”. I   tend to lean towards the chart not being protected as a literary work due to the lack of originality.
· A clip from the BBC TV science documentary series “Life" with David Attenborough she taped from television;

1. Broadcasts

2. The work is protected by copyright and BBC is the owner of the copyright. There must have been a contract with a TV company here to allow broadcasting in Australia. We would need to ask the local distributor of the film about the copyright and license conditions.

DB – Not clear if you are saying the broadcaster owns the copyright in the broadcast. General rule the broadcaster owns the copyright in the broadcast of the television programme. This will be the Australian Television broadcaster.
The TV series Life is protected as a cinematographic work and in general the copyright will be owned by the production company that made it subject to any other contracts. This could be the BBC.
Note television programs/films incorporate underlying works such as a screenplay( protected as a dramatic work, music ( composition – sheet music protected as a musical work), sound recording of musical scores protected as  a sound recording.

Distributors in most cases only get a licence to distribute the film via exhibition in cinemas or selling DVDs. They usually do not own copyright in the broadcast or film but are licensed certain rights in a territory.

· Clips from the film " Creation”;
1. Films

The work is protected by copyright. The owner of copyright depends on the contract. We would need to ask the local distributor of the film about the copyright. 

DB- Creation is protected as a cinematographic film – see section 90 of the Copyright Act.  In general the copyright owner of a film is the producer or production company that made the film see 98(2) of the Copyright Act.

The Film is still in copyright, Copyright in cinematographic film is 70 years from end of year film first published (shown to the public- cinema or DVD)

Note films (like television programs) incorporate underlying works such  as a screenplay( protected as a dramatic work, music ( composition – sheet music protected as a musical work), sound recording of musical scores protected as  a sound recording.

Note before 1 May 1969 Film protected as dramatic works. Films made on or from 1 May 1969 – period of copyright protection 70 years from end of year film first published.

· Her own original drawings and photographs of animals, trees and fauna she created while on holiday;

1. Artistic works

2. Zanele owns the copyright. However, this could be disputed, if it became a matter of commercial value. Even though they were done in her holiday, if they were done specifically for the classroom, her employers may consider that the works belong to them. They could argue that they were done in the course of employment, because teachers don’t just work at school. There might be a contract that settles it one way or the other.

DB -If her drawings were done as part of a hobby and then used for her classes, it is  certainly arguable that she owns the copyright in the drawings. This is a tricky issue.  If  Zanele created the works during her holidays  as preparation for her class, it is arguable that her employer owns the copyright in  her drawings. Ultimately it will be a question of fact. I think it is likely that Zanele owns the copyright in her drawings and photographs.

· A one page fact sheet about Evolution she designed and compiled which includes short extracts and images from http://www.guardian.co.uk/science/interactive/2009/feb/12/charles-darwin;
1. Fact sheet: literary work. Extracts: literary works. Images: Artistic works/interactive films – not sure - would have called the narrated slideshow multimedia.

DB- You are correct that her fact sheets contains literary and artistic works –the fact sheet will be protected as  a literary work as a compilation.  See Copyright Sheet Information Sheet G066 Databases, compilations, table and forms available to view at www.copyright.org.au  
You did not tell who owned the work. This was created during the course of her employment so it is likely that her employer will own the copyright in the compilation. See section 35 (6) of the Copyright Act. 
If she took a screen shot from a interactive resource  the screenshot may be an insubstantial reproduction of a film
DB- I did not ask you if she could reproduce or use the works . This issues will be dealt with in case study1 and 2. 
2. Ownership of copyright of the fact sheet is her employer’s as it is done in the course of her employment. It may not be exclusively owned by the employers, though. Perhaps it is also owned by her or maybe she has a contract which governs ownership. However, the parts that came from the Guardian newspaper are different. They belong to the newspaper and perhaps the journalist/s who compiled it and wrote the narration. The images are taken from works that may be in the public domain but they have been combined with original narration into a new work that the Guardian owns as a whole, or compilation. This is, however, a derivative work so the ownership of each element would have to be researched for copyright.

· DB The fact sheet will be protected as  a literary work as a compilation.  See Copyright Sheet Information Sheet G066 Databases, compilations, table and forms available to view at www.copyright.org.au  .This was created during the course of her employment so it is likely that her employer will own the copyright in the compilation. See section 35 (6) of the Copyright Act.
· Her own original quizzes, research, teaching notes and text about Darwin, prepared as part of her teaching job.

1. Literary works

2. They are protected by copyright. The employer owns copyright as they were prepared as part of her teaching job, but she may also own copyright or a license for the work – it depends on the terms of her employment.

DB section 35(6) sets out the general rule that the employer will own copyright of material created by employees during the course of their employment, unless there is an agreement to the contrary.

